
  
NOTICE OF A REGULAR MEETING 

OF THE ZONING COMMISSION 
OF THE CITY OF SUNSET VALLEY, TEXAS 

WEDNESDAY, OCTOBER 27,  2021 
6:00 P.M. 

 
Notice is hereby given that the Zoning Commission of the City of Sunset Valley, Texas, 
will hold a regular meeting on Wednesday, the 27th day of October 2021 at 6:00 P.M. in 
the Council Chambers, City Hall, 3205 Jones Road, Sunset Valley, Texas, at which time 
the following items will be discussed, to wit: 
 
1. Call to Order 
 
2. Citizen/Public Comments  

 
3. Consider approval of the minutes from the September 22, 2021 regular meeting. 
 
4. Public Hearing to consider a request for a Special Use Permit for alcoholic 

beverages to be sold in a restaurant for on-premise consumption under Section 
2.503(a) of the Land Development Code by Andre Dinata at 5400 Brodie Lane, 
Suite 1200. 

 
5. Zoning Commission recommendation to the City Council regarding a request for 

a Special Use Permit for alcoholic beverages to be sold in a restaurant for on-
premise consumption under Section 2.503(a) of the Land Development Code by 
Andre Dinata at 5400 Brodie Lane, Suite 1200. 

 
6. Discussion and possible direction to staff regarding a process for regulation of 

Short-Term Rentals. 
 
7. Adjourn 
 
A quorum of the City Council may attend the meeting, however, no official action by 
the City Council shall be taken. 
 
I certify that the above notice of meeting was posted at City Hall, 3205 Jones Road, 
Sunset Valley, Texas, on Friday the 22nd day of October 2021 at 6:00 P.M. 
 

_________________________ 
Matt Lingafelter 
City Secretary 

 



 
 

  
MINUTES OF A REGULAR MEETING 

OF THE ZONING COMMISSION 
OF THE CITY OF SUNSET VALLEY, TEXAS 

WEDNESDAY, SEPTEMBER 22, 2021 
7:00 P.M. 

 
Commissioners Present:  Staff Present: 
Robert Skewis, Chair   Sylvia Carrillo, City Administrator 
Miguel Huerta, Vice Chair  Matt Lingafelter, Asst. to the City Administrator 
Brant Boozer    Jeff Ulmann, City Attorney 
John Frick          
Robert Reetz  

 
1. Call to order of the Zoning Commission. 
 

Chair Skewis called the meeting to order at 7:03 P.M. 
 
2. Citizen/Public Comments: 

• Susan Durso 
• Jose Flores 
• Melissa Gonzales  

 
3. Consider approval of the minutes from the August 25, 2021 regular meeting. 
 

Miguel Huerta made a motion to approve the minutes with one spelling correction on 
page 2, seconded by John Frick. All voted in favor and the motion carried.  

 
4. Discussion of a proposed Ordinance amending Chapter 2 of the Land Development Code 

that would regulate short-term rentals as a permitted Special Use within the City. 
 

Introduction of the item by Matt Lingafelter and Sylvia Carrillo. Jeff Ulmann, City Attorney, 
with the Knight Law Firm was present and the attorney and staff briefed the Commission 
on the memos received from the firm regarding municipal regulations of short-term 
rentals (STRs).  
 
Question from the Chair for Legal on whether the City can deny a property owner the right 
to rent out their property.  
 
The Commission began discussing the issue, discussing with legal counsel the issue of 
regulation of short-term rentals. 
 
Commissioner Huerta asked for the writ history on the cases from legal.   
 



 
Additional discussion between the Commission, city staff and residents in attendance. 
Questions from the Zoning Commission for the City Attorney to be formally answered: 
1. Can the City forbid STRs within the City of Sunset Valley? 
2. If the City cannot forbid STRs, but wish to regulate them, can the City regulate STRs 

through the Special Use Permit process within Chapter 2 of the LDC? 
a. Commissioner Huerta suggested a stipulation that a Special Use is required 

for anything generating HOT Funds within the Single-Family residential district 
b. If the City cannot regulate STRs through SUPs, can we create a separate 

permit/registration process within Chapter 2? 
3. Can the City limit the number of STR permits within the City? 
4. Can the City require STR Permit applicants to have insurance for their rentals?  
5. Occupancy Requirements – if the City adopted the Texas Property Code could we 

enforce occupancy requirements with STRs? 
 

Additional Citizen Comments: 
• Rudi Rosengarten 
• Melissa Gonzales 
• Susan Durso  
• Jose Flores  

 
The Commission continued their discussion. Several issues surrounding STRs were 
discussed: 

• Occupancy  
• Parking 
• Safety Issues, including fire, floods and emergency situations  
• Suspension/Revocation  

 
Edits to the proposed regulations were made in real time by the Commission with the 
assistance of staff and legal (redline documents will be attached to these minutes). The 
proposed regulations will be brought back at the next meeting for discussion with additional 
guidance and information provided by staff and legal.   
 
5. Adjourn 
 
Miguel Huerta made a motion to adjourn, seconded by Brant Boozer. All voted in favor, and 
the meeting adjourned at 9:37 P.M. 
 
 
 

 
 

 
 
 
 
 
 

THIS IS NOT A TRANSCRIPT OF THE MEETING.  
A RECORDING OF THE MEETING IS AVAILABLE ON THE CITY’S WEBSITE. 



COMMISSION MEETING DATE: OCTOBER 27, 2021 
 
 

ZONING COMMISSION AGENDA ITEM #4-5  
STAFF PREPARER/CONTACT INFORMATION: Matt Lingafelter, Asst. to the City Amin.  

       mlingafelter@sunsetvalley.org  
       
  

SUBJECT: SPECIAL USE PERMITS 
 

DESCRIPTION:  

4. Public Hearing to consider a request for a Special Use Permit for alcoholic 
beverages to be sold in a restaurant for on-premise consumption under Section 
2.503(a) of the Land Development Code by Andre Dinata at 5400 Brodie Lane, Suite 
1200. 

a. Open Hearing 
b. Presentation 
c. Public Comments 
d. Close Hearing 
 

5. Zoning Commission recommendation to the City Council regarding a request for a 
Special Use Permit for alcoholic beverages to be sold in a restaurant for on-premise 
consumption under Section 2.503(a) of the Land Development Code by Andre 
Dinata at 5400 Brodie Lane, Suite 1200. 

 

BACKGROUND: Andre Dinata, owner of the new Bluefin Sushi Bar and Ramen, has 
submitted an application for a Special Use Permit for alcoholic beverages to be sold in a 
restaurant for on-premise consumption under Section 2.503(a) of the Land Development 
Code. This application is for a new sushi and ramen restaurant opening at the old Mama 
Fu’s location in the MarketFair Shopping Center, 5400 Brodie Lane, Suite 1200. According 
to the lease agreement provided by Mr. Dinata, the property owner is allowing the 
restaurant to sell alcohol for on-premise consumption, once he receives authorization 
from the City and TABC.  

Mr. Dinata owns and operates two other restaurants in the Austin-metro area, including 
Eurasia Ramen in Cedar Park and Eurasia Sushi Bar & Seafood in Oak Hill. Both of these 
restaurants have active alcohol permits with TABC.  

A notice of public hearing was placed in the newspaper, posted on the City’s website, 
and notices were mailed to property owners within 500 feet. As of this date, no 
comments have been received. 

mailto:mlingafelter@sunsetvalley.org
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APPLICABLE CODE SECTIONS: Sections 2.502 and 2.503(a) of the LDC  

STAFF RECOMMENDATION:  Recommend Approval to the City Council with the 
condition that the applicant provide the City with a copy of an approved permit from 
TABC prior to the release of the Special Use Permit 

SUPPORTING MATERIALS PROVIDED: YES 

• STAFF MEMO 10.20.21 
• SUP APPLICATION MATERIALS 

 

 

 

https://www.sunsetvalley.org/vertical/sites/%7B8963FD9D-CEFE-410A-A38B-1611D53E7AA1%7D/uploads/CHAPT---.2._Zoning_7-21-21.pdf


OCTOBER 20, 2021 

CITY COUNCIL & ZONING COMMISSION MEMO 
ZONING COMMISSION MEETING DATE: October 27, 2021 
CITY COUNCIL MEETING DATE: November 9, 2021 
STAFF PREPARER: Matt Lingafelter, mlingafelter@sunsetvalley.org  
 
OVERVIEW: Andre Dinata, owner of the new Bluefin Sushi Bar and Ramen, has 
submitted an application for a Special Use Permit for alcoholic beverages to be sold in a 
restaurant for on-premise consumption under Section 2.503(a) of the Land Development 
Code. This application is for a new sushi and ramen restaurant opening at the old Mama 
Fu’s location in the MarketFair Shopping Center, 5400 Brodie Lane, Suite 1200. According 
to the lease agreement provided by Mr. Dinata, the property owner is allowing the 
restaurant to sell alcohol for on-premise consumption, once he receives authorization 
from the City and TABC.  

Mr. Dinata owns and operates two other restaurants in the Austin-metro area, including 
Eurasia Ramen in Cedar Park and Eurasia Sushi Bar & Seafood in Oak Hill. Both of these 
restaurants have active alcohol permits with TABC.  

A notice of public hearing was placed in the newspaper, posted on the City’s website, 
and notices were mailed to property owners within 500 feet. As of this date, no 
comments have been received. 

REVIEW OF APPLICATION:  A review of this submittal compared to the City's Land 
Development Code for Specific Criteria Applicable to Individual Special Uses, 2.503(a) 
Alcoholic beverages to be sold in a restaurant for on-premise consumption indicates: 

1) The restaurant where the alcoholic beverage is proposed to be sold is not located 
within three hundred feet (300') of a church or school as measured by State law; 

o The restaurant is not located within 300 feet of a church or school 
2) The restaurant where the alcoholic beverage is proposed to be sold is not located 

on property, two or more sides of which abut property in a residential zoning 
district; 

o All adjacent property is currently zoned Highway Commercial (HC), 
therefore, the application is in compliance 

3) The gross receipts derived from the sale of alcoholic beverages shall not exceed 
forty-nine percent (49%) of the gross receipts derived from all sales; 

o This is an original application; the applicant indicated that projected sales 
of alcohol will not exceed 49% of the gross receipts 

4) The sale and use of growlers shall be in compliance with all applicable federal, 
state, and local health and safety law. The sale of an empty growler shall not count 

mailto:mlingafelter@sunsetvalley.org
https://www.sunsetvalley.org/vertical/sites/%7B8963FD9D-CEFE-410A-A38B-1611D53E7AA1%7D/uploads/Bluefin_SUP_Website_Posting.pdf
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as a sale of alcohol beverage for the purpose of determining the percentage of 
gross receipts derived from the sale of alcoholic beverages; 

o Not applicable, no growler sales at this restaurant 
5) Sales of alcoholic beverages in a growler shall be limited to sales of beverages with 

a percentage of alcohol not higher than 15% by volume. 
o Not applicable, no growler sales at this restaurant 

RECOMMENDATION:  Based on the guidelines set forth within the Land Development 
Code and the information provided by the applicant, staff recommends that the Zoning 
Commission and City Council approve the Special Use Permit for alcoholic beverages to 
be sold in a restaurant for on-premise consumption at Bluefin Sushi Bar & Restaurant, 
subject to the following condition: 

 The Applicant shall provide the City with copy of an approved permit from the 
Texas Alcoholic Beverage Commission prior to the release of City permit. 

SUPPORTING MATERIALS PROVIDED:  
 
Special Use Permit Application  
TABC Licensing Application 
Lease Agreement pg. 1-4 
Texas Sales Tax Permit  
TABC Permits for other locations 
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License #: BG1038947
AIMS License Type: BG
AIMS License #: 105920793

Trade Name: EURASIA RAMEN

Owner: LILY RESTO LLC
Location Address: 1335 E WHITESTONE

BLVD BLDG T100

CEDAR PARK , TX
786137649
UNITED STATES

Mailing Address:
103 LODESTONE CV

LAKEWAY , TX
787386160
UNITED STATES

County: Williamson Orig. Issue Date: 12/4/2018
Status: Active Exp. Date: 12/3/2022

Wine Percent: Upto 17%
Location Phone No.:

Subordinates:
Related To: Gun Sign: BLUE

License #: MB961579
AIMS License Type: MB
AIMS License #: 104949000

Trade Name: EURASIA SUSHI BAR & SEAFOOD

Owner: LILY RESTO LLC
Location Address: 7101 W HIGHWAY 71

STE C13

AUSTIN , TX
787358328
UNITED STATES

Mailing Address:
103 LODESTONE CV.

LAKEWAY , TX
787386160
UNITED STATES

County: Travis Orig. Issue Date: 10/20/2016
Status: Active Exp. Date: 10/19/2022

Wine Percent:
Location Phone No.:

Subordinates: FB
Related To: Gun Sign: BLUE



COMMISSION MEETING DATE: OCTOBER 27, 2021 
 
 

ZONING COMMISSION AGENDA ITEM #6  
STAFF PREPARER/CONTACT INFORMATION: Matt Lingafelter, Asst. to the City Amin.  

       mlingafelter@sunsetvalley.org  
       
  

SUBJECT: SHORT TERM RENTALS 
 

DESCRIPTION: Discussion and possible direction to staff regarding the regulation of 
Short-Term Rentals.  

BACKGROUND: The Zoning Commission was directed by the Mayor and City Council to 
discuss the possible regulation of short-term rentals (STRs) in the City of Sunset Valley. 
At the July meeting, the Commissioners directed staff to bring back regulations from 
other cities with a variety of stringency to their regulations of short-term rentals (STR).  

Staff researched three cities: Port Aransas, Wimberley and Lakeway. At the August 
meeting, there was a consensus among the Commissioners to use Lakeway’s STR 
regulations as a starting point for possible amendments to Chapter 2 of the LDC. Staff 
synthesized the Commissioners comments and markups to produce draft regulation 
that was presented at the September meeting.  

Click Here for the Backup Materials presented at the September 22nd Meeting. 

However, just prior to the September meeting, staff received a memo from the City 
Attorney informing staff and the Commission that as a General Law City, Sunset Valley 
does not have the legal authority to create stringent regulation for STRs, based on 
previous rulings in Texas courts, and must treat them similarly to Single Family 
Residential properties.  

At the September meeting, the Commission did proceed with edits of the proposed 
regulations, and came up with a list of questions to be answered by the City Attorney 
before the next discussion surrounding STRs. The questions were: 

1. Can the City forbid STRs within the City of Sunset Valley? 
a. Response from Legal – No.  

 
2. If the City cannot forbid STRs, but wish to regulate them, can the City regulate 

STRs through the Special Use Permit process within Chapter 2 of the LDC? 
a. Response from Legal- No 

mailto:mlingafelter@sunsetvalley.org
https://www.sunsetvalley.org/vertical/sites/%7B8963FD9D-CEFE-410A-A38B-1611D53E7AA1%7D/uploads/Zoning_Agenda_and_Packet_09-22-2021.pdf


Page 2 

b. Commissioner Huerta suggested a stipulation that a Special Use is
required for anything generating HOT Funds within the Single-Family
residential district.

i. Response from Legal – No. 

c. If the City cannot regulate STRs through SUPs, can we create a separate
permit/registration process within Chapter 2?

i. Response from Legal – Yes, a simplified registration process, but not 
a permit may be permissible. 

3. Can the City limit the number of STR permits within the City?
a. Response from Legal – No 

4. Can the City require STR Permit applicants to have insurance for their rentals?
a. Response from Legal- As a general law city, you don’t ask about insurance. 

You could ask but the City can’t do anything if they don’t. 

5. Occupancy Requirements – if the City adopted the Texas Property Code could
we enforce occupancy requirements with STRs?

a. Response from Legal – No. You don’t have occupancy requirements for 
any other type of owned residential property. 

Provided in the backup are the redline edits, including comments and questions, of the 
proposed regulation presented at the September 22nd meeting.  

The attorney provided staff and the Commission a memo on October 20th which 
answers the questions asked by the Commission in September. It is included in this 
agenda backup and associated materials. Althought marked confidential, we have 
been authorized to share it publicly.  

APPLICABLE CODE SECTIONS:  

STAFF RECOMMENDATION:   

SUPPORTING MATERIALS PROVIDED: YES 
• REDLINE REGULATIONS FROM 9.22.21
• ATTORNEY MEMO 10.20.21
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CONFIDENTIAL LEGAL MEMORANDUM 
 
 
TO:    Sylvia Carrillo, City Administrator 
 
FROM: Barbara Boulware-Wells, City Attorney 
  Jeff Ulmann, Assistant City Attorney 
 
DATE:  September 21, 2021, updated on October 20, 2021 
 
RE:  Short Term/Vacation Rentals – Overview/Advice and Q/A 
 
 
OVERVIEW/ADVICE 
 
This has been an area that has caused quite a bit of litigation as the growth of the industry 
has flourished.  City of Austin, as you are likely aware has borne the brunt of challenges in 
our neck of the woods but certainly other cities in Texas (and elsewhere) have also been 
challenged – primarily for a taking of a property right.  This has occurred in cities who 
have had long term “uses” defined that don’t list as a “use” in their zoning code short-term 
rentals/vacation rentals.  A recent case in Arlington seems to have initially been upheld for 
the city by the court but it is on appeal.  Zaatari v. City of Austin is the most recent case 
that seems to be in line with the challenges that I have seen through the years: 
 

Background: Property owners sued city, challenging municipal ordinance 
amending city's regulation of short-term rental properties. The State intervened to 
contend that ordinance's ban on short-term rentals of non-homestead properties 
was unconstitutional. The 53rd District Court, Travis County, Tim Sulak, J., denied 
property owners' and State's traditional motions for summary judgment, overruled 
city's plea to the jurisdiction, granted city's motion for no-evidence summary 
judgment, and sustained in part State and city's evidentiary objections. All parties 
appealed. 
  
Holdings: The Court of Appeals, Rose, C.J., held that: 
1 state had standing to intervene; 
2 property owner who was both operating licensee and tenant of short-
term rental property had standing to challenge ordinance on behalf of tenants; 
3 dispute was ripe for adjudication; 
4 court had jurisdiction over dispute; 
5 sworn declarations from owners of short-term rental properties were admissible; 
6 Court of Appeals would take judicial notice of legislative history; 

The Knight Law Firm, LLP 
                                    Attorneys at Law 
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https://1.next.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0221974101&originatingDoc=Iedabe3b0115c11ea8f2fea1b83c4f42a&refType=RQ&originationContext=document&transitionType=DocumentItem&ppcid=bc419327cb4e4daeaa308b5db5ddb196&contextData=(sc.Search)&analyticGuid=Iedabe3b0115c11ea8f2fea1b83c4f42a
https://1.next.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0322640301&originatingDoc=Iedabe3b0115c11ea8f2fea1b83c4f42a&refType=RQ&originationContext=document&transitionType=DocumentItem&ppcid=bc419327cb4e4daeaa308b5db5ddb196&contextData=(sc.Search)&analyticGuid=Iedabe3b0115c11ea8f2fea1b83c4f42a
https://1.next.westlaw.com/Document/Iedabe3b0115c11ea8f2fea1b83c4f42a/View/FullText.html?originationContext=kcCitingReferences&transitionType=Document&contextData=(sc.Search)&docSource=3854c8f754174655af40148b48ca92ac&rank=2&rulebookMode=false#co_anchor_F92049706244
https://1.next.westlaw.com/Document/Iedabe3b0115c11ea8f2fea1b83c4f42a/View/FullText.html?originationContext=kcCitingReferences&transitionType=Document&contextData=(sc.Search)&docSource=3854c8f754174655af40148b48ca92ac&rank=2&rulebookMode=false#co_anchor_F122049706244
https://1.next.westlaw.com/Document/Iedabe3b0115c11ea8f2fea1b83c4f42a/View/FullText.html?originationContext=kcCitingReferences&transitionType=Document&contextData=(sc.Search)&docSource=3854c8f754174655af40148b48ca92ac&rank=2&rulebookMode=false#co_anchor_F172049706244
https://1.next.westlaw.com/Document/Iedabe3b0115c11ea8f2fea1b83c4f42a/View/FullText.html?originationContext=kcCitingReferences&transitionType=Document&contextData=(sc.Search)&docSource=3854c8f754174655af40148b48ca92ac&rank=2&rulebookMode=false#co_anchor_F222049706244
https://1.next.westlaw.com/Document/Iedabe3b0115c11ea8f2fea1b83c4f42a/View/FullText.html?originationContext=kcCitingReferences&transitionType=Document&contextData=(sc.Search)&docSource=3854c8f754174655af40148b48ca92ac&rank=2&rulebookMode=false#co_anchor_F252049706244
https://1.next.westlaw.com/Document/Iedabe3b0115c11ea8f2fea1b83c4f42a/View/FullText.html?originationContext=kcCitingReferences&transitionType=Document&contextData=(sc.Search)&docSource=3854c8f754174655af40148b48ca92ac&rank=2&rulebookMode=false#co_anchor_F272049706244
http://www.cityattorneytexas.com/
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7 retroactive city ordinance provision banning short-term rentals of single-family 
residences that were not owner occupied was unconstitutional infringement on 
settled property rights; and 
8 city ordinance provision restricting assembly in short-term rental property was 
unconstitutional restriction on fundamental right to assembly. 
Affirmed in part, reversed in part, and remanded. 

 
Since that case was decided in 2019, there have been others that have similarly challenged 
it.  Those are still bouncing around the courts of appeal, but I have attached at least one of 
them.  Even the federal courts have been pulled in under 1983 claim – which is a civil 
action for deprivation of rights.  The New Orleans case is actually really good at laying out 
various constitutional provisions, but given that any challenge will likely rise up through 
the Texas courts, its best to focus some attention on those cases.   
 
In this past legislative session, there were several bills that were introduced (but did not get 
out of committee) relative to regulating STRs and I’ve attached those as well.  They are 
fairly in line with some of the recent decisions:  a city can regulate via a permit scheme, 
the permit fee should be not excessive, a city can focus on parking and nuisance matters 
but cannot do so more onerously than in other areas of town.   
 
I believe the biggest takeaways from all of this is that people have a right to do what they 
want with their property so long as they knew what the rules were when the purchased the 
property and there are constitutional protections that a City should not tread on. (More on 
this below).  Permit fees can be charged but not excessively.  There is some question as to 
peaceable assembly which was challenged under Zaatari and which appears to be the 
method of challenge to any ordinance. 
 
Below are some key headnotes from the case:   
 

Property owners' challenge to constitutionality of city ordinance regulating short-
term rental property was ripe for adjudication; some ordinance provisions were 
already in effect and limited property owners' rights with respect to number of 
tenants, term of tenancy, and permissible uses of property during short-
term rental tenancy, and facial abridgment of their constitutional rights was an 
injury for which they could seek relief. Tex. Const. art. 1, §§ 3, 9, 19, 27. 
 
The three-part test to determine whether a retroactive law is unconstitutional, which 
requires examination of the public interest, the prior right impaired by law, and 
extent of the impairment, acknowledges the heavy presumption against retroactive 
laws by requiring a compelling public interest to overcome the presumption, but it 
also appropriately encompasses the notion that statutes are not to be set aside 
lightly. Tex. Const. art. 1, § 16. 
 
Property owners' right to lease property on a short-term basis was a settled interest, 
for purposes of determining constitutionality of retroactive ordinance 
prohibiting short-term rental of non-owner-occupied single-family 

https://1.next.westlaw.com/Document/Iedabe3b0115c11ea8f2fea1b83c4f42a/View/FullText.html?originationContext=kcCitingReferences&transitionType=Document&contextData=(sc.Search)&docSource=3854c8f754174655af40148b48ca92ac&rank=2&rulebookMode=false#co_anchor_F392049706244
https://1.next.westlaw.com/Document/Iedabe3b0115c11ea8f2fea1b83c4f42a/View/FullText.html?originationContext=kcCitingReferences&transitionType=Document&contextData=(sc.Search)&docSource=3854c8f754174655af40148b48ca92ac&rank=2&rulebookMode=false#co_anchor_F542049706244
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000171&cite=TXCNART1S3&originatingDoc=Iedabe3b0115c11ea8f2fea1b83c4f42a&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=4f2fa2629ea149cebfa04de98889d299&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000171&cite=TXCNART1S9&originatingDoc=Iedabe3b0115c11ea8f2fea1b83c4f42a&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=4f2fa2629ea149cebfa04de98889d299&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000171&cite=TXCNART1S19&originatingDoc=Iedabe3b0115c11ea8f2fea1b83c4f42a&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=4f2fa2629ea149cebfa04de98889d299&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000171&cite=TXCNART1S27&originatingDoc=Iedabe3b0115c11ea8f2fea1b83c4f42a&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=4f2fa2629ea149cebfa04de98889d299&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000171&cite=TXCNART1S16&originatingDoc=Iedabe3b0115c11ea8f2fea1b83c4f42a&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=4f2fa2629ea149cebfa04de98889d299&contextData=(sc.Search)


Page | 3  
CONFIDENTIAL LEGAL MEMORANDUM 

 

residences; short-term rentals were established practice and historically allowable 
use in city, property owners invested significant time and money into property for 
that purpose prior to adoption of ordinance, and ban would result in loss of income 
for property owners. Tex. Const. art. 1, § 16. 

 
City ordinance regulating short-term rental property imposed burdensome and 
significant restrictions on property owners' fundamental right to assembly, as 
protected by Texas Constitution; ordinance banned “assembly” in 
private rental property between certain hours without regard to peaceableness or 
content of assembly, and set limits on how many individuals could 
use rental property even if property was licensed for higher occupancy. Tex. Const. 
art. 1, § 27. 

 
The last headnote above is the heart of where this case went in my opinion, and, as I stated, 
will be where the biggest challenges are.  The following is out of the courts opinion and 
highlights the areas of the ordinance that they believe were violative of freedom of 
assembly: 
 

4. Texas's Right to Assemble and the City of Austin's Ordinances 
*199 What is at stake, then, is the authority of the City, through its ordinances, to 
prohibit or restrict the peaceable assembly of citizens on private property with 
respect to the purpose, time, and number of people. The Property Owners here 
argue that review of the alleged violation of their fundamental right to assemble by 
Austin's City Code must be examined under strict scrutiny. We agree. 
54Section 25-2-795 of Austin's short-term rental regulations provides that: 
(B) Unless a stricter limit applies, not more than two adults per bedroom plus two 
additional adults may be present in a short-term rental between 10:00 p.m. and 7:00 
a.m. 
(C) A short-term rental is presumed to have two bedrooms, except as otherwise 
determined through an inspection approved by the director. 
(D) A licensee or guest may not use or allow another to use a short-term rental for 
an assembly between 10:00 p.m. and 7:00 a.m. 
(E) A licensee or guest may not use or allow another to use a short-term rental for 
an outside assembly of more than six adults between 7:00 a.m. and 10:00 p.m. 
(F) For purposes of this section, an assembly includes a wedding, bachelor or 
bachelorette party, concert, sponsored event, or any similar group activity other 
than sleeping.8 
(G) A short-term rental use may not be used by more than: 
(1) ten adults at one time, unless a stricter limit applies; or 
(2) six unrelated adults. 
Austin, Tex., Code, § 25-2-795 (emphases added). This section plainly restricts the 
right to assemble and does so without regard to the peaceableness or content of the 
assembly—as emphasized above, the word “assembly” is used to describe what is 
being banned or severely restricted temporally, quantitatively, and qualitatively. 
Even if it the ordinance did not expressly use the word “assembly,” section 25-2-
795 represents a significant abridgment of the fundamental right to peaceably 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000171&cite=TXCNART1S16&originatingDoc=Iedabe3b0115c11ea8f2fea1b83c4f42a&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=4f2fa2629ea149cebfa04de98889d299&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000171&cite=TXCNART1S27&originatingDoc=Iedabe3b0115c11ea8f2fea1b83c4f42a&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=4f2fa2629ea149cebfa04de98889d299&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000171&cite=TXCNART1S27&originatingDoc=Iedabe3b0115c11ea8f2fea1b83c4f42a&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=4f2fa2629ea149cebfa04de98889d299&contextData=(sc.Search)
https://1.next.westlaw.com/Document/Iedabe3b0115c11ea8f2fea1b83c4f42a/View/FullText.html?originationContext=kcNegativeTreatment&transitionType=Document&contextData=(sc.Search)&docSource=3854c8f754174655af40148b48ca92ac&rank=2&rulebookMode=false#co_anchor_F542049706244
https://1.next.westlaw.com/Document/Iedabe3b0115c11ea8f2fea1b83c4f42a/View/FullText.html?originationContext=kcNegativeTreatment&transitionType=Document&contextData=(sc.Search)&docSource=3854c8f754174655af40148b48ca92ac&rank=2&rulebookMode=false#co_footnote_B00082049706244
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assemble—i.e., to get together or congregate peacefully. It forbids owners (i.e., 
“licensees” in the ordinance) and tenants from gathering outdoors with more than 
six persons, at any time of day, even if the property is licensed for occupancy of six 
or more. And it prohibits use by two or more persons for any activity “other than 
sleeping” after 10:00 p.m. Id. 
 

So, in drafting anything for Sunset Valley, and I did see ideas from Lakeway about the 
number of adults in the house per bedroom, you should be very cautious about that line of 
thinking.  Perhaps the best way to look at it is:  What would a private resident be able to 
do, that the City is NOT allowing a renter to do under a regulation – it will likely draw a 
challenge. 
 
QUESTIONS/ANSWERS 
 
Short – term Rentals – The following is a run-down of various questions raised about 
Short Term or Vacation Rentals as well as a broad overview on the topics related thereto.   
 
Is a short-term rental considered a hotel for the purposes of the hotel occupancy tax? 
 
Yes. Pursuant to legislation passed in 2015, Tax Code §156.001(b) specifically includes a 
residential short-term rental property in the definition of “hotel” for the purposes of hotel 
occupancy taxes.  
 
What legislation has been passed related to short-term rentals? 
 
While the Texas legislature has been very interested in the issue of short-term rentals, it 
has passed only limited legislation addressing it. In 2015, HB 1905 was enacted to make 
clear that short-term rentals are considered “hotels” for the purposes of the hotel occupancy 
tax. In recent sessions, legislators have regularly filed bills to implement consistent rules 
for STRs across the state or to remove local authority to regulate them entirely. While those 
bills have thus far not made it to final passage, it is likely that similar preemption legislation 
will continue to be proposed. 
 
Can a home rule city regulate duration of the rental period for short-term rentals? 
 
Indirectly, yes. Most existing local ordinances define as “short term rental” as a rental of 
property lasting fewer than 30 days. This is consistent with the approach of the Texas 
Comptroller, which charges a 6% state hotel tax for sleeping accommodations or rooms 
ordinarily used for sleeping for fewer than 30 consecutive days. Tax Code §156.001(b). 
 
What powers do general law cities have to regulate short-term rentals? 
 
General Law cities have fairly limited powers to regulate short-term rentals. The Local 
Government Code does not provide any specific authority to regulate STRs, whether via 
registration requirements, differing inspection schedules, permitting requirements, etc. 
Therefore, General Law cities are limited to the more blunt instruments that they are 
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specifically authorized to use and which would apply to properties other than short-term 
rentals, like limits on street parking and the enforcement of noise or nuisance ordinances, 
or regulation through zoning ordinances. For example, in Zaatari v. City of Austin, 615 
S.W.3d 172 (Tex. App.—Austin 2019, pet. denied), in which the Court struck down 
Austin’s STR regulation scheme, the court suggested that the City’s ordinances against 
regulations regarding noise, public urination and defecation, and parking density, taken 
together with state laws against disorderly conduct, could amount to effective controls on 
the problems posed by STRs. The court also strongly suggested that the City should have 
started by more effectively enforcing or updating those ordinances before regulating STRs 
directly.  
 
Does it matter whether an owner uses a short-term rental as a primary or secondary 
residence, or if it is purely a rental property? 
 
Probably not. This issue was recently addressed in Zaatari v. City of Austin, 615 S.W.3d 
172 (Tex. App.—Austin 2019, pet. denied). The City of Austin’s 2016 ordinance 
categorized STRs into three different types: Type 1 “owner-occupied” properties;, Type-2 
“not-owner occupied” single-family residences; and Type-3 “not-owner occupied’ multi-
family residences. The ordinance prohibited the issuance of new Type-2 permits and set a 
2022 sunset date for existing permits. The Supreme Court held that property owners have 
a substantial interest in renting out one’s property as an STR, even if the property is not-
owner occupied, and that the City had not sufficiently demonstrated evidence to justify 
infringing on those property rights.  
 
The City argued a that a variety of considerations supported the law, including public health 
and safety concerns, drug and alcohol use, stabilizing property values, and minimizing 
noise and traffic disruption. However, the Court held that these considerations did not 
amount to a compelling public interest to support the ban – especially because the record 
showed that the City had not issued a single citation to an STR owner or guest in the years 
preceding the ordinance. While it had issued several notices of violation for over 
occupancy or trash violations, it had not issued any citations, nor had it revoked any 
licenses for noise disturbances or party-related complaints. Given the lack of evidence 
demonstrating a compelling public interest, the Court held that the Type-2 ban was 
unconstitutional because it infringed on fundamental privileges of private property 
ownership. The Court also noted the established practice and historically allowed use of 
STRs in determining that the ordinance “significantly affects property owners’ substantial 
interests in well-recognized property rights while serving a minimal, if any, public 
interest.” The court suggested that the City instead enforce existing its   ordinances to deal 
with disruptive STRs. In short, the court held that renting out one’s property is a substantial 
privilege of property ownership and set a high bar for justifying restrictions on that right.  
 
Can a home rule city impose a moratorium or sunset period on certain types short-
term rentals? 
 
Probably not, if the ordinance would operate retroactively to existing STRs. Austin had 
adopted an STR Ordinance in 2016 after studies and hearings to demonstrate the impact of 
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STRs to local neighborhoods and the broader community. In addition to more traditional 
types of regulation like licensing requirements, inspections, etc., the ordinance also 
included provisions providing for the elimination/phase-out of certain types of STRs in 
residential neighborhoods. 
 
Plaintiffs filed suit against the City, and the appellate court held that the City’s prohibition 
of new STRs in residential neighborhoods and phase-out of existing STRs was 
unconstitutional because the ordinance “significantly affects property owners’ substantial 
interests in well-recognized property rights while serving a minimal, if any, public 
interest.” To determine whether a law is unconstitutionally retroactive, a court considers 
three factors: “(1) ‘the nature and strength of the public interest served by the statute as 
evidenced by the Legislature's factual findings;’ (2) ‘the nature of the prior right impaired 
by the statute;’ and (3) ‘the extent of the impairment.’This test, the court explained,  
“acknowledges the heavy presumption against retroactive laws by requiring a compelling 
public interest to overcome the presumption.” 
 
Also relevant to this question is Vill. of Tiki Island v. Ronquille, 463 S.W.3d 562 (Tex. 
App.—Houston [1st Dist.] 2015, no pet.), where property owners filed suit after the Village 
adopted an Ordinance prohibiting STRs, arguing that the ordinance amounted to a 
regulatory taking of their property by disallowing a use that had been historically allowed. 
The trial court ruled against the Village, holding that the plaintiffs had investment-backed, 
reasonable expectations that they would be able to rent out their properties, issuing an 
injunction which was affirmed on interlocutory appeal. However, it is also important to 
note that the court of appeals did not rule on the merits in this case.  
  
Can a home rule city impose occupancy or use restrictions on short-term rentals? 
 
No. The 2016 Austin ordinance at issue in Zaatari also placed restrictions of the types of 
assemblies allowed at STRs. The city defined “assembly” to include weddings, bachelor 
parties, concerts, sponsored events, or similar group activities other than sleeping. The 
specific restrictions included: 

• prohibiting assemblies other than sleeping between 10 p.m. and 7 a.m.; 
• prohibiting outdoor assemblies of more than six adults between 7 a.m. and 10 p.m.; 
• restricting occupancy to no more than six unrelated or ten related adults; and 
• requiring that no more than two adults per bedroom, plus two additional guests, 

may sleep at the rental. 
 
The City argued these restrictions were necessary to preserve the character of local 
neighborhoods and discourage the use of STRs for disruptive parties. Again, the court held 
that this was not a sufficiently compelling interest, especially in contrast to other cases 
involving the right to assemble on private property without the permission of the property 
owner. Further, the law banned nearly all types of assemblies on private property “without 
regard to the peacefulness of or reasons for the assembly.” Once again, the court suggested 
that the city’s regulatory goals could be achieved by the enforcement of existing nuisance 
ordinances. 
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Do deed restrictions limiting a property to “residential” or “single-family” use 
operate to prohibit short-term rentals?  
 
No, unless the terms are specifically defined to reference the intent, duration of occupancy, 
or the presence of the owner, rather than the use of the property itself. In Tarr v. 
Timberwood Park Owners Association, 556 S.W.3d 274 (Tex. 2018). a San Antonio 
homeowner decided to rent out his home as an STR after relocating to Houston. The 
Timberwood HOA claimed that the use of his home as an STR violated a deed restriction 
restricting homes to a “residential purpose” and another restricting properties to a “single-
family residence.” The trial court and appellate court each found in favor of the HOA, but 
the Texas Supreme Court disagreed.  
 
For the first issue, the Court held that the restriction of home to a “residential purpose” is 
not violated by rentals for short-term occupancy. Applying the ordinary meaning of the 
term “residential” and noting that the covenants merely require that activities comport with 
a “residential” and not a “business” purpose, the Court declined to impose an “overly 
narrow” reading of the ordinance that would impose intent or physical-presence 
requirements that are absent in the covenant. Therefore, as long as the home was being 
used as a residence, the duration of occupancy for short-term rentals would not by itself 
render its use a “business purpose.”  
 
The Supreme Court also held that the “single family” deed restriction applied only to the 
structure, rather than the use and occupancy of the home. In other words, the restriction 
determined only the type of building that could be erected on the lot – not the use or 
occupancy of the structure itself.  
 
What types of short-term rental regulation have been authorized by the courts?  
 
Some types of regulation have thus far withstood legal scrutiny, though not every case 
discussed below was decided on the merits.  
 
In a v. City of Arlington, 02-19-00410-CV, 2021 WL 2966139, (Tex. App.—Fort Worth 
July 15, 2021, no pet. h.), homeowners sued the City of Arlington arguing in part that the 
City’s STR ordinance violates the Texas Constitution’s substantive due-course-of-law 
clause, because the right to lease one’s property is a vested right and that the ordinance is 
unrelated to a legitimate governmental interest. The ordinance in question was similar to 
the Austin ordinance that allowed STRs only in certain defined zones of the city. The trial 
court denied the Homeowners’ request for an injunction, and the Homeowners appealed.  
 
On appeal, the court contrasted this case with a similar argument made against the City of 
Austin in Zaatari. Unlike the plaintiffs in Zaatari, the Homeowners in Draper did not plead 
a retroactivity claim. The court explained that a “retroactivity analysis fundamentally 
differs from the rational-basis analysis applied in due-course-of-law challenges. 
Determining that Zaatari is inapplicable to a due-course-of-law challenge and in light of 
the considerable evidence that the ordinance was rationally related to objectives within the 
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City’s powers, the court affirmed the trial court’s ruling. However, the court did not 
indicate if such a claim would have changed its analysis if properly pleaded.  
 
Additional questions posed during the last Zoning Commission meeting held on 
September 22, 2021: 
 
 

1. Can we forbid STRs within the City of Sunset Valley?  No.  Please see the answer 
to the question beginning on page 4 of this memo.   

2. If we cannot forbid STRs, but want to regulate them, can we regulate STRs 
through the Special Use Permit process within Chapter 2 of the LDC?  Given that 
several recent cases are based on property rights of the landowner and whether 
their ordinances are retroactively applied, I would advise that the City should not 
regulate based on Special Use Permits. These would be retroactively applied in 
virtually all cases in Sunset Valley as well as the restrictions that a general law 
city has with only being able to do that which is specifically authorized to do.   

a. Commissioner Huerta suggested a stipulation that a Special Use is 
required for anything generating HOT Funds within the Single Family 
residential district.  See answer above.  

b. If we cannot regulate STRs through SUPs, can we create a separate 
permit/registration process within Chapter 2?  You can seek to have a 
rationally related registration process rather than a permit.   

3. Can we limit the number of STR permits within the City? No.  All property 
owners have the same set of property rights.   

4. Can we require STR Permit applicants to have insurance for their rentals?  As a 
general law city, you don’t ask about insurance.  You could ask but the City can’t 
do anything if they don’t. 

5. Occupancy Requirements – if we adopted the Texas Property Code could we 
enforce occupancy requirements with STRs?  No.  You don’t have occupancy 
requirements for any other type of owned residential property. 

 
 



Sec. 30.05.004.5     Criteria applicable to short-term rental use permits Short Term Rental Permits 

Short-term rental use must comply with all of the following specific criteria and conditions as well as the 
general criteria in section 30.05.003. 

(1)     The applicant shall provide a copy of the filed Comptroller of Public Accounts’ Form AP-102 (hotel 
occupancy tax questionnaire); 

(2)     The applicant shall provide proof of liability insurance with the use “short-term rental” clearly 
identified; (Question to Legal, can we require?) 

(3)     The total number of short-term rental use permits issued by the city shall not exceed twenty-five 
(25); 

(A)     The limit of twenty-five (25) short-term rental use permits shall not include a short-term rental use 
permit for residential property governed by a condominium association in accordance with title 7 
“condominiums” of the Texas Property Code. 

(4)     No new initial permit shall be issued for residential property located within one thousand (1,000) feet 
of another residential property that has a current short-term rental use permit; 

(A)     A permit for residential property governed by a condominium association in accordance with title 7 
“condominiums” of the Texas Property Code shall be exempted from the 1,000 foot distance requirement. 

(5)      Provide acknowledgement of review of the application by HOA/POA (if applicable); 

(6)     Initial permits shall be issued for a one (1) year period and shall be renewable for a two (2) year 
period, 1 year period provided a complete application for renewal is filed with the city no more than ninety 
(90) days and no less than sixty (60) days prior to the expiration date of the initial permit; 

(7)     No permit application shall be accepted for filing, processed, or approved during a period of one (1) 
year following the denial of an application or revocation of a permit for any residential property; 

(8)     No additional permit application for short-term rental use shall be accepted for filing from, 
processed, or approved for an owner of real property with an existing permit for short-term rental use; 

(9)     A permit is not NOT transferable and shall be void upon transfer or conveyance of the  provided that 
the new owner reapplied within sixty (60) days of closing on the property; 

(10)     All structures housing short-term rental use shall comply with this article and all other applicable 
regulations of this code, and compliance shall be verified by means of an on-site inspection by city staff; 

Accessory buildings structures, including guest houses, cannot be used as a Short-Term Rental; 

A placard that is clearly visible one the structure outside the Short-Term Rental is required displaying the 
permit number and name of designated local contact with their 24/7 contact information; 

(11)     Parking by renters or their guests shall be limited to the right-of-way bordering the rental property 
and to the garage and driveway on the rental property, and shall not encroach upon or obstruct ingress 
and ,egress, or access to the neighboring properties; 

(12)     Advertisement of the short-term rental use shall adhere to “truth in advertising” principles and shall 
clearly state maximum occupancies;  

(13)     Advertisement of the short-term rental use shall not be displayed on the premises of the property in 
any manner that is visible from the exterior of the house; 

(14)     Short-term rental use permit holders shall comply with and ensure their tenants have provided 
written notice and comply with all applicable city ordinances and state laws regulating litter, waste 
disposal, noise, nuisance, and other regulations for the protection of the health, safety, and welfare of the 
public; 

(15)     The short-term rental use shall not produce nuisances as defined in Title IX, General Regulations, of 
the Sunset Valley Code of Ordinances section 22.02.001 or elsewhere in this code including but not limited 
to noise, damage, odors, inconsiderate or offensive behavior, late night parties, illegal drug or alcohol use, 
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pets, public urination, public  indecent exposure, disturbance of the peace, disorderly conduct, or any 
other conduct that may constitute a public or private nuisance; 

(16)     Minimum rental period shall be two (2) consecutive nights; maximum rental period shall be thirty 
(30) consecutive nights; 

(17) Short-term rental use permit holders shall file state hotel occupancy tax reports in a timely manner, 
shall maintain accurate logs including dates and times of rentals, number of guests, number of automobiles 
present, and complaints received, and shall forward logs to the city-designated official on a monthly 
Quarterly basis or such other basis as the City determinesor upon request of the City; 

(18) The city manager or assistant city manager mayadministrator or designee may suspend any short-term 
rental permit upon the finding of one or more of the following: 

(A)     A violation of any of the applicable terms, conditions, or limitations; 

(B)     A violation of any applicable ordinance or regulation; 

(C)     Operation or maintenance of the short-term rental property in a manner that is detrimental to the 
public’s health, safety, or so as to constitute a nuisance. 

The City may initiate such suspension on its own or upon application by any city resident. The City 
Administrator or their designee shall provide written notice to the Permit Holder of suspension proceeding  
(Question to legal- what does this look like?) and provide the Permit Holder opportunity to respond to such 
suspension proceeding. The City Administrator shall make such determination and provide a written report 
on why the Permit Holder’s permit has been suspended or not suspended, which such suspension shall be 
effective immediately upon such determination. Determinations made by the City city manager 
orAdministrator assistant city manager may be appealed to the board of adjustment. Question to legal 
(suspension and then revocation… severity… etc)  
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This proposed language would be added to Section 2.503 Specific Criteria Applicable to Individual Special 
Uses and Temporary Special Uses 

Specific criteria applicable for to applications for short-term rental permits. The following shall be included 
in the initial special use permit application to operate a short-term rental:, in addition to the general 
special use permit application: (Question to Legal – if the property requires a HOT tax, then apply the 
special use permit process)  

(1)     The complete legal description, street address, and location of the short-term rental unit; 

(2)     Proof of ownership and the name, street address, telephone number, driver’s license, and email of 
each person or entity with an ownership interest in the short-term rental as well as the local responsible 
contact for the short-term rental; local responsible contact must be available within thirty (30) minutes 
notice to be on site; 

(3)     A site plan showing the size and dimensions of the short-term rental, the gross square footage, 
location and number of rooms, bedrooms, bathrooms, kitchens, and vehicle parking spaces; (Question to 
Legal - Discuss occupancy – adoption of a Property Code, etc- Health and Safety) 

(4)     Proof of a valid and current registration, license, or approval under the hotel occupancy tax program 
administered by the state and the city and proof of payment of hotel occupancy taxes due as of the date of 
the submission of the application;application. 

(5)     Proof of property insurance for the short-term rental; (Question to Legal – Can we require?) 

(6)     Any additional information the city manager determines necessary for the administration of this 
chapter. 
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